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PRESUMPTION OF DEATH 
Seven Years’ Unexplained Absence 


A beneficiary sought to recover the amount due 
under the terms of a policy issued on the life of her 
husband based on the common law presumption of his 
death after an unexplained absence of seven years. She 
had last heard from him in April, 1934, when he left 
their home to go to Florida to purchase a typewriter 
business. The insurance company did not contend that 
the beneficiary had not made diligent efforts to learn of 
her husband’s whereabouts, but attempted to avoid lia- 
bility on the ground that his absence was not unex- 
plained because he had absconded with some money in 
Oregon in September, 1935. At that time the insured 
had secured financial backing for a business venture 
from a woman, who after she advanced the money never 
heard from him again. Her deposition did not state 
that there had been any criminal charges or that the in- 
sured had embezzled any money from her. At the 
trial of the case the court rendered judgment for the 
beneficiary, declaring that the presumption of death 
applied. In affirming the decision against the insurance 
company, the Pennsylvania Superior Court in McNulty 
v. General American Life Insurance Company, {| 503,469, 
conceded that the trial court could have found that the 
insured absconded with the money, but that it was also 
possible to infer that a debtor and creditor relationship 
existed which would not have rebutted the presumption 
of an unexplained absence. Appreciating that the pre- 
sumption of death must be applied with caution to pre- 
vent fraud and injustice upon insurance companies and 
that the case at bar was close, the court declared that 
the evidence was not such as to warrant holding, as a 
matter of law, that the presumption of death was re- 
butted, and that there was evidence upon which the 
beneficiary’s recovery was well founded. 
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% NEGLIGENCE *% 
(Other than Automobile) 


Order for Inspection of Company Records Pertaining to In- 
stallation of Stoker.—The granting of an order for inspec- 
tion of the relator company’s reaords pertaining to the 
installation of a stoker in plaintiff's residence, which, be- 
cause of faulty installation, caused a fire to the premises, 
was not beyond the jurisdiction of the court where the 
records were kept in the ordinary course of the company’s 
business (State of Missouri ex rel. Iron Fireman Corp. v. 
Ward, Mo. Supreme Ct., { 404,282). 

Fall from Horse-Drawn Carriage of Non-Profit Corporation.— 
The fact that there was an incidental income from the 
admission fees and sale of objects manufactured on the 
defendant’s premises, a museum of early American indus- 
trial exhibits, did not change its status as a non-profit 
organization where there was no showing that such income 
or profit was the objective of the corporation; plaintiff was 
denied recovery for injuries sustained in a fall from a 
horse-drawn carriage used on the premises as a means of 
transportation (DeGroot v. The Edison Institute, Mich. Su- 
preme Ct., {/ 404,283). 

Malpractice Causing Aggravation of Injuries—Having pro- 
ceeded, in a previous action, against the driver of an auto- 
mobile for injuries sustained by reason of the negligence 
of the driver of the automobile, plaintiff's election was her 
decision to recover all damages resulting from his negligence, 
including the aggravation to her injuries as a result of the 
defendant-physicians’ negligence and was a bar to her re- 
covery against the physicians in a malpractice action (Ash 
v. Mortensen et al., Calif. Dist. Ct. of App., 404,284). 

Fall into Hole in Street.—Plaintiff recovered for injuries sus- 
tained in a fall into a hole in an unimproved street, the court 
holding that, although plaintiff knew that the street was in 
a dangerous condition, he also knew that there was a strip 
of ground adjacent to the street on which he had previously 
been able to walk under similar circumstances, that he was 
not necessarily negligent in undertaking to traverse this 
part, and that the jury could properly find the plaintiff's 
injury was proximately caused by the condition of the street 
(McLaughlin v. City of Los Angeles, Calif. Dist. Ct. of App., 
{ 404,285). 

Child’s Hand Caught in Escalator.—The court reversed ‘and 
remanded the cause where questions of fact arose as to 
whether an escalator was of a class of objects naturally 
attractive to children and whether the defendant depart- 
ment store should have anticipated accidents such as that 
which happened to plaintiff, a child of four years, when his 
hand was caught in the “comb plate” of the escalator in 
defendant’s department store (Kataoka, etc., et al. v. The 
May Department Stores Company et al., Calif. Dist. Ct. of 
App., {| 404,286). 

Minor Killed by Street Car.—While minor plaintiff was walk- 
ing the ties of the defendant railway tracks, her foot was 
caught between the ties and she was unable to extricate 
herself in time to get out of the path of the approaching 
street railway; the court held that it was a question for 
the jury as to whether or not the motorman made a reason- 
able effort to or could have stopped the car in time to avoid 
the accident (Dick et al. v. West Penn Rys. Co., Pa. Superior 


Ct., 404,287). 
* LIFE x 


Will Effecting Change of Beneficiaries.—A will which attempted 
to divide the proceeds of the insured’s policies equally be- 
tween his wife and his son by a former marriage was not 
effective as a change of beneficiary because of non-conform- 
ance with the terms of the policy, and his wife, being the 
designated beneficiary on the policy, was entitled to the 
entire proceeds (Dogariu v. Dogariu et al., Mich. Supreme Ct., 
q 503,473). 

Drunkenness as Disease.—The incompetence of the assured, 
occasioned by drunkenness and the use of drugs, did not 
furnish evidence of total disability caused by disease under 
the terms of the policy, nor was it any excuse for his failure 
to furnish proofs before his policy lapsed for non-payment 
of premiums (Gaines, etc. v. Sun Life Assur. Co. of Canada, 
Mich. Supreme Ct., J 503,472). 

Notice of Autopsy.—The court, ruling that there was no causal 
connection between an automobile collision and the sub- 


sequent contraction of typhoid fever from which the insured 
died, also declared that the required notice of the perform- 
ance of an autopsy was a condition precedent to the right 
of recovery under the policy (Bachman v. The Order of 
United Commercial Travelers of America, U. S. Dist. Ct. 
N. D. of Fla., 503,468): 

Forfeiture—A benefit society had no right to automatically 
forfeit the policy of a member who for six years had been 
entitled to donations from a relief fund maintained to pay 
the dues of insane or hopelessly crippled members, since it 
was a fair assumption that he was incurable and formal 
application for remission of dues was unnecessary (S/anina 
v. The Greek Catholic Union of Russian Brotherhoods of the 
U. S. A., Pa. Superior Ct., 7 503,471). 

Change of Beneficiary.—Since the insured was an astute busi- 
ness man, who had held a responsible position for many years 
and since, at his death, he left his insane wife considerable 
income property, the court ruled that he was competent to 
change the beneficiary in his policy from his wife to his son 
by a former marriage (LaBelle, etc. v. Fidelity Life Assoc., 
Mich. Supreme Ct., 503,474). 

Concealment of Tuberculosis.—In spite of the fact that an 
illiterate insured signed the application blanks for two in- 
dustrial policies before they were filled out by the insurer’s 
agents, concealment of the fact that he was suffering from 
tuberculosis and had received hospital treatments was fraud- 
ulent, the court ruling that the beneficiary was entitled only 
to a return of the premiums paid (Richardson v. Alta Life 
Ins. Co., Pa. Superior Ct., J 503,475). 

Insurable Interest of Beneficiary.—Since under the laws of the 
society an insured could designate whomever he wished as 
beneficiary, it was immaterial whether or not the named 
beneficiary had an insurable interest or was a creditor of 
the insured, and payment to the beneficiary precluded the 
widow’s claim to the proceeds of the policy (Welch et al. v. 
W. O. W. Life Ins. Co., Tex. Ct. of Civ. App., 503,476). 

Right of Trustee in Bankruptcy to Cash Surrender Value— 
The trustee of a bankrupt insured was not entitled to the 
cash surrender value of a policy, since a statute was con- 
strued to mean that a beneficiary was entitled to the pro- 
ceeds against creditors of the insured, even though every 
right and benefit was reserved to the insured under the 
policy and he was also permitted to change beneficiaries 
(In Re: Joseph J. Beckman, Bankrupt, U. S. Dist. Ct., N. D. 
of Ala., J 503,477). 


Incontestability Clause——An insurance company was unsuc- 
cessful in its suit to cancel double indemnity and waiver of 
premium agreements on the ground of fraud in the pro- 
curement, since it did not in clear language except these 
agreements from the clause which provided that the policy 
was incontestable after two years except for non-payment of 
premiums (New York Life Ins. Co. v. Ferlita et al., U. S. 
Dist. Ct., N. D. of Ga., J 503,470). 


*% AUTOMOBILE » 


Railroad Crossing Collision.—Plaintiff recovered for damages 
sustained when his car was struck on a familiar railroad 
crossing by defendant’s box car which was being pushed 
unlighted and unheralded across the highway at night, since 
the questiton of whether or not plaintiff was guilty of con- 
tributory negligence in failing to stop and merely slackening 
speed, looking and listening was one of fact for the jury 
(Gaffka v. Grand Trunk Western R. R. Co., Mich. Supreme 
Ct., J 707,933). 


Humanitarian Doctrine.—In denying the motion for rehearing, 
the court declared that the stop sign against defendants’ 
truck driver and his slowing down at the car tracks were 
circumstances which took the case out of the rule that a 
vehicle entering an intersection last and running into the 
side of the other vehicle could not come within a humani- 
tarian negligence case (Cameron Howerton et al., Mo. 
Supreme Ct., J 707,934). 


Intersection Collision.—Plaintiff recovered for personal injuries 
and property damage sustained when his car in which he 
was riding, which was being driven by his son, was struc 
on the left front fender in the center of an intersection by 
defendant’s automobile after defendant had failed to stop 
for a stop sign guarding the highway intersection (Mann v. 
Funk ; Funk v, National Thread Co. of N. Y. et al., U. S. Dist. 
Ct., M. D., Pa., 707,935). 
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